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MEMORANDUM OPINION

Dear Ms. Napier and Ms. Roth:

Trial in the above captioned matter took place omeJ23, 2009 in the Court of
Common Pleas, New Castle County, State of DelawaF®llowing the receipt of
documentary evidentand sworn testimony, the Court reserved decisi®his is the

Court’s Final Decision and Order.

! The Court received into evidence the following items: EffimExhibit # 1 — Letter from Roth to Napier
dated June 9, 2007 in which it asks Napier to assistdakapg with Melissa Napier and Virgilio Fana
regarding money owed to Roth by Melissa Napier and VWirgilna; Plaintiff's Exhibit # 2 — Letter from
Roth to Napier dated October 19, 2007, with return recailIremoved from envelope, in which Roth
informed Napier that the property needed to be removed froth'®Rgarage by December 1, 2007, in
which Virgilio Fana and Melissa Napier never responded til@'Roequests to retrieve the property and
Napier can have what she wants of the property when shevestther property from Roth, in which after
December 1, 2007, all of the property will be disposedf afot retrieved; Plaintiff's Exhibit # 3 —
Photographs dated September 2006, November 2006, Chrizd®asand Easter 2007 (3A through 3K) of
the children wearing clothing, depicting children’s topsl ¢he two (2) young female children wearing the
identical coats dated November 2006; Plaintiff’'s Exhibit # fielephone bill from Verizon for telephone
number 610-485-0634 with the billing date of February2®8 with a circled call placed on Wednesday,
February 6, 2008 at 8:32PM to telephone number 302-328-it2New Castle, Delaware for 1.1 minutes;
Plaintiff's Exhibit # 5 — An undated, notarized letteorfr Grace Roth addressed to “Whom It May
Concern” in which she witnessed Napier make a telephone call ohvex to Roth in the last week of June



l. Procedural Posture.

This is anappeal de novdrought pursuant to the Court of Common Pleas unde
10 Del. C.89570et. seqfrom the Magistrate’s Court. Plaintiff has timgdgrfected her
appeal and Defendant has answered the Complaint.

The instant action is a replevin action for whiRlaintiff claims Defendant failed
to return property to the Plaintiff as requested asposed of the property without
Plaintiff's knowledge and consent.

Plaintiff requests that this Court award the totalue of the property in the

amount of $3,756.00.

2007 and leave a message on the answering machine for Rotim afdch she witnessed a second
telephone call from Napier to Roth placed in the first weekubf 2007; Plaintiff's Exhibit # 6 — Notarized
letter, dated May 19, 2008 by the Notary, from Melissa Napié¥Whom It Concerns” in which Melissa
Napier grants ownership to Napier for belongings ahRdiome, including a folding crib, a 27-inch TV
with DVD/VCR combination, two (2) potty seats and eightdn (8-10) DVDs; Plaintiff's Exhibit # 7 —
Itemized list of property with accompanying value and receiptduding children’s toys, a television,
games, dolls, DVDs and a CD for computer — listed accgrttirthe length of time the children possessed
the items, One-month: games, dolls, DVD, CD for cotapurour-to-six months: toys, books, children’s
clothing purchased including raincoats, dresses, pajamats, gidnts, hoodies, skirts, jeans, hats, coats,
shoes and sweaters, playhouse, bouncing chair and movies; Red#ipdates that range from November
25, 2005 to February 6, 2007 from various stores ineudVal-Mart, Toys ‘R’ Us, K&B Toy Stores,
Hess, Linens ‘N Things, Kmart, JcPenney’s, Target, Forlida and Value City; Plaintiff's Exhibit # 8 —
Copy of Page 1 of Justice of the Peace Court No. 12’s @pamd Order from May 23, 2008 and Copy of
Roth’s Answer to Complaint with Napier's Responses tamitin; Envelope with return receipt label
missing. Defendant’s Exhibit # 1 — Letter from RaihNapier sent Return Receipt (Exhibit is the same as
Plaintiff's Exhibit # 2); Defendant’'s Exhibit # 2 —opy of Page 1 of Justice of the Peace Court No. 12's
Opinion and Order with “On 8-10-07, Order from Fantourt, Judge Chapman gave temporary custody
to the children’s father” underlined; Defendant’'s ExhibiB# Letter from Roth to Virgilio Fana sent
Certified Mail and sent Return Receipt dated 7-16-07, in whislates Roth not being able to see the
children and Fana needed to pick up the children’s belonginigsseveral times he would come to pick up
the belongings, asked Fana to make arrangements to pick byelingings, Roth did not want to dispose
of the property but it needed to go, 10-15 boxes of gntgpn Roth’s home, in which Fana owes Roth
$900.00, Roth will file in court if no response by G-37, envelope addressed return to sender, unclaimed
on envelope; Defendant’'s Exhibit # 4 — Letter from RathMelissa Napier dated 6-9-07, marked on
envelope Not Deliverable as Addressed, Unable to Forwandhich letter states Roth sought agreement
regarding money owed to her by Melissa Napier and Vir§idina, calls unanswered, has been over one (1)
year since Roth loaned money to Melissa Napier and VirgdimaFMelissa Napier and Virgilio Fana owe
Roth $600.00, Roth has asked Virgilio to pick up thédcein’s belongings, Virgilio Fana took twelve (12)
boxes and stated he had no place to put the remainder ofoibertyr asking Melissa Fana to reconsider
and allow Roth to see the children.



The sole issue pending before this Court is whedtaintiff has proved beyond a
preponderance of the evidence in the trial recdrat tDefendant failed to return
Plaintiff's property and disposed of it unlawfubiyd is entitled to relief in the amount of
$3,756.00. For the reasons set forth below, thertCenters judgment in favor of the
Defendant. Plaintiff's claim is therefore DENIED.

Il. The Facts.

Plaintiff, Deborah Napier (hereinafter “Napier”) & resident of the State of
Delaware. Defendant, Mary Roth (hereinafter “Rpth also a resident of the State of
Delaware.

At trial, Napier presented her case-in-chief anlfedaas her first witness, Melissa
Napier. Melissa Napier is the daughter of Napieklelissa Napier testified that
approximately at the end of March 2006, Roth resgitemporary guardianship of her
four (4) children. The children resided with Raitttil March 25, 2007. During the time
between late March 2006 and March 25, 2007, Meliéapier witnessed Napier bring
items from her home to the Roth’s home for thedrkih. Melissa Napier also testified
that Napier purchased items for the children wttiey were in the care of Roth. Roth
informed both Melissa Napier and Napier that thi#dobn’'s’ belongings needed to be
marked for identification so that the belongingsuldobe properly returned. Melissa
Napier testified that Napier informed Roth that ifeens brought to Roth’s home as well
as the purchased items brought were to return pekand not remain with the children
upon their departure from Roth’s home. Melissa iblaptated that there were a lot of
stuff brought to Roth’s home, including dolls, ¢lwtg for all the children, toys for her

youngest son and game systems that hook into tlesigien, but did not know



everything that was brought to Roth’s home for thddren. Melissa Napier ceased
visiting Roth’s home but testified that she wasoinied that items were still being
brought to Roth’s home for the children, thus sk ribt witness the items that were
brought during this time.

Rather, Melissa Napier testified that her husbanridrmed her of the items that
were being brought for the children to Roth’s honmMelissa Napier stated that Napier
received a letter from Roth in November 2007, whpelmitted Napier to retrieve the
items since Melissa Napier had no right to the g@my longer.

On cross-examination, Melissa Napier testified gfa did not have custody of
her children through August 2007 and received dystd her children October 10, 2007.
She stated that Roth did not speak with her diydmit wrote a letter to Napier regarding
the retrieval of the children’s’ items. Melissapiex testified that she was not present
each time items were brought to Roth’s home forcthitdren but stated that she saw the
items before they were brought to Roth’s home. iddal Napier testified that she sent a
crib for the infant, which was purchased for an antcexceeding $500.00 and denied
telling Roth that the crib cost $95.00.

On re-direct, Melissa Napier testified that shetera letter dated May 19, 2008,
by the notary, addressed to “Whom It May Concerivingl authorization to Napier to
retrieve the items at Roth’s home, including thié,ca 27-inch TV/DVD player with
VCR, two (2) potty seats and several DVDs.

On re-cross, Melissa Napier testified that theetettas dated May 19, 2008, a few

months after the items were disposed of.



Napier called Virgilio Fana (hereinafter “Fana”) lasr second witness. Fana is
the father of the four (4) children who residedhe care of Roth for one (1) year. Fana
testified that Roth had complained that Napier im&isging too many items to her home
for the children such as clothing and toys. Farfarmed Roth that the items were to
return to Napier's home, not his upon the childsédeparture.

Fana testified that Roth called him and instrudtied to write a letter to Napier in
attempts to return the children’s’ items. Fanainfed Roth that he did not know why he
had to write such a letter to Napier. Fana testithat at the end of November 2007, he
accompanied Melissa Napier and Napier to Roth’séhaiith a police officer in an effort
to retrieve the items. Fana stated that he atesnmiore than one occasion to retrieve the
children’s’ items from Roth’s home. Fana testifidktht he was informed by Patricia
Keesey of a three (3) hour time frame on a Sundayhich to retrieve the items but was
unable to retrieve the items on that day becauseohies on Sunday until 6pm.

On cross-examination, Fana testified that he wkedasontinuous times by Roth
after the children had left Roth’s home to retriéive items. Fana stated that he informed
Roth that the items did not belong to him. Farsn aéstified that he told Roth that he
had no time to retrieve the items not did he hag raom to place the items. He also
stated that he had informed Roth that he wouldt lbeahome to retrieve the items. Fana
testified, over objection by Napfér that he was aware of a registered letter sehtrto
by Roth but that he never received it. Fana fedtiagain that the items belonged to the

children and that he in fact had custody of thddcen. Fana testified that he had a

2 Napier objected to the admission of a registered lettértsdfana by Roth on the grounds that she had
not previously seen the letter nor did the letter concern Tiee. Court overruled Napier's objection. The
Court determined that Roth had laid the appropriate foundfdicadmission of the letter into evidence and
Fana acknowledged that he received the letter.

% See Defendant’s Exhibit 3.



conversation with Roth in August 2007, the nextvawsation after the previous one in
June 2007, concerning legal paperwork relatinghto children. Fana stated that Roth
informed him that she had taken the legal paperworkhe Department of Family
Services after the children had departed her honvairch 2007.

Fana stated that he did show up with Melissa Naguier Napier accompanied by
a police officer at Roth’s home. He acknowledgeat the did not notify Roth prior to
showing up at her home. Fana testified that ther@don in which he showed up at
Roth’s home, a police officer contacted Roth. Rb#n telephoned Fana. Fana testified
that when he asked Roth if he could come to herehtmt evening, Roth replied no.
Fana stated that Roth told him that he could cam®et home on the weekend to which
Fana stated that he works on the weekend. Fatifiettghat Roth told him that she
would be home all weekend and to arrive preferablyre afternoon to retrieve the items.
Fana stated that in November 2007, after the damldrad departed Roth’s home in
March 2007, he told Roth that Napier could haveitiyas and that he did not need to be
present when Napier retrieved the items from Rdibise.

Napier called Grace Roth as her third witness. c&rRoth is the mother of
Napier. Grace Roth testified that in April 2006 shas aware that her four (4) great-
grandchildren went to live with Roth. She stateat tshe resided in Roth’s home during
this time for months and that she witnessed iterosdht by Napier to Roth’s home for
the children during that time, including clothe$iomas the Tank Engine trains, a game
system, stuffed animals and a bouncy chair forbdley. Grace Roth also testified that
there were lots of things brought by Napier to Rottome for the children and that she

could not remember all of the items but does renerttmat there was a large quantity of



items. Grace Roth stated that she saw a lettdune 2007 that Roth sent to Napier after
the children had departed Roth’s home in March 20B7ace Roth testified that the letter
arrived shortly after Napier saw Roth at a paradiklay 2007. Grace Roth stated that at
the end of June 2007, she witnessed Napier telepRoth to no avail.

She testified that Napier left a message for Rotjuiring as to when she could
retrieve the items or make arrangements to retribeeitems. Grace Roth stated that
Napier made the phone calls in her home to Rotlac& Roth testified that she also
witnessed a second phone call by Napier to Rofluiy1 2007 once again placed from her
home. Grace Roth then stated that she was noeaftsdapier received a telephone call
back from Roth. Grace Roth testified that she eratlettef, which was notarized,
stating that she had witnessed both phone calidapyer to Roth.

On cross-examination, Grace Roth testified thatvghg present in Roth’s home
when the children departed in April 2006. Sheestahat she witnessed stacks of boxes
in the hallway of Roth’s home containing the cleldls’ belongings. Grace Roth
testified that she was present when the childrgaded Roth’s home on March 25, 2006
and resided in Roth’s home afterward. She recallétiessing the boxes of the
children’s’ belongings still in Roth’s home almoat month after the children had
departed Roth’s home. Grace Roth testified thatveinessed Roth contact Fana but did
not fully remember. She stated that the day dffterchildren departed Roth’s home, she
witnessed Fana pick up twelve (12) boxes containiveg children’s’ clothing. Grace
Roth again testified that she witnessed two (Dptebne calls by Napier to Roth but did
not know if Napier telephoned Roth’s cell phonéne @lso stated that she did not hear an

answering machine recording when Napier left messdégr Roth. Grace Roth testified

4 See Plaintiff's Exhibit 5.



that on November 23, 2007, she did not recall ipidaasked Roth for the property or if
Napier had threatened to take Roth to court reggrthe property. She stated that in
February 2008, Napier placed a call to Roth frobrmédout to no answer.

Grace Roth further stated that she did not heaatissvering machine recording
and Napier in fact did telephone Roth’s home, restdell phone.

On re-direct, Grace Roth testified that Napier gtha telephone call to Roth from
the home of Lorene Faulkrer

On re-cross, Grace Roth testified that she heapieléeave a message for Roth
stating “Called to see if you actually got rid betkids’ belongings. That is what | have
been informed. Call Pat to relay a message.”

On re-direct, Grace Roth testified that she wasrawa February 6, 2008, after
Napier was informed the children’s’ items had belesposed of, that in fact the items
were no longer in Roth’s possession. She alsedt#bat she witnessed Roth’'s
granddaughter wearing her other great-grandchdda because she recognized the coat
right away.

On re-cross, Grace Roth testified that she didramtember if the three (3) boys,
Thomas, Tyler and Jericho had Spiderman coats lbott girls, Trinity and Zoey, had
Dora the Explorer coats. She stated that she khather great-granddaughter had her
other great-granddaughter’s coat on but did noteralrer what coats the children had
when they resided with Roth.

Deborah Napier then took the witness stand tofyestNapier and Roth are
sisters. She stated that in April 2006, her fayrdrandchildren were placed in Roth’s

home. Over the course of time, Roth explained &pibr that she was experiencing

5 See Plaintiff's Exhibit 4.



difficulty in obtaining items for the children frothe parents of the children, that she had
asked the parents to bring items to her home focthldren but to no avail.

Napier testified that she brought items from hembato Roth’s home for the
children and also purchased certain items for thiéen because Roth had accused
Napier's grandchildren of breaking toys belongirmg Roth’s grandchildren. Napier
stated that Roth informed her that if Napier werebting items to her home that Roth
would pack her grandchildren’s’ toys away. Napestified that she brought numerous
items for the children to Roth’s home, includingmsner clothing, baby V-Smile,
handheld Leapsters, school clothing, trains, tracksvies, Rescue Hero vehicle, toy
flashlights and baby clothing. Napier stated Rath informed her to mark the items for
identification so that the items would be returnedhe rightful owner. Napier marked
the items she brought to Roth’s home with a N wittircle around it. Napier stated that
she continued to bring items to Roth’s home forahiédren through Christmas 2006 and
in some instances, Roth was not present at the tiNapier testified that during a three
(3) week interim, Roth was not present in the hame she and Grace Roth took care of
the children, thus Roth did not witness every itermught to her home for the children.
In December 2006, Napier was informed by Roth ¢hat did feel that she would receive
any assistance from the children’s’ parents in iobig presents for the children for
Christmas. Napier testified that Roth stated thatchildren have to have a Christmas to
which Napier responded by bringing toys and clajhio Roth’s home. Napier stated
that Roth did return the children’s’ summer clothiand the remainder of the items
remained in Roth’s home with the children, incligligames with systems and c8ats

Napier testified that she purchased two (2) coatstlie children to which she has

8 See Plaintiff's Exhibit 7.



receipts. She stated that she spent a couple aisémd dollars in purchasing
merchandise for the children.

Napier also testified that some items were personakture to her as they had
belonged to the oldest grandchild and were passad do future grandchildren, thus
being of sentimental value to her. Napier stated she spoke with Roth in May 2007 to
which Roth asked Napier when boxes had been brdoghmer home after she delivered
them to Fana. Napier testified that on May 27,720@hile Roth was not home, she went
to Roth’s home and left the boxes. She then sathh Bo May 28, 2007, at a parade.
Napier received a letter from Roth dated June 972Ghat began “as per our
conversation May 28, 2007”. Napier testified ttiegre was no mention in the letter of
when she could retrieve the items from Roth’s h@meé also no mention that the items
were crowding Roth’s home. Napier stated that Isde receipts for the items that she
personally brought from her home or purchasedHerahildrefi which were categorized
according to the length of time the children haglitem, such as four to six (4-6) months
for school clothing and Thomas the Tank Engine .tolspier testified that some small
boxes of clothing were received from Roth’s homehe further stated that she knew
what was returned because she personally put thigiray away during the time she was
taking care of the children. Napier stated thatisimot out to charge Roth for something
that was returned. She also testified that thezenaany items that were not included in
the lisf that she produced, in that they were small thin§e further stated that she

spent thousands of dollars and received nothinds.badapier testified that she sent a

" See Plaintiff's Exhibit 1.
8 See Plaintiff's Exhibit 7.
° See Plaintiff's Exhibit 7.
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letter to Roth and also telephoned her. She futigstified that in November she did
state that if she had to take Roth to court thatvebuld.

Napier stated that she received a letter datedb®@cttd, 200% from Roth stating
that the items needed to be removed from her hoMapier further testified that the
envelope of the letter, sent certified malil, isedaNovember 23 or November 27. Due to
receipt of the letter, Napier arrived at Roth’s leoescorted by a police officer to retrieve
the items because Roth was going to throw the itamasy. Napier stated that Roth
informed her that the items could not be retriepadr to December 1 because Roth was
attending or hosting a Christmas party and a delagtrieving the items needed to occur
for this reason. Napier testified that her daughtelissa Napier, had written a letter
stating that Napier could retrieve the items angiBlaarrived at Roth’s home on three
(3) separate occasions for this purpose. Napaedtthat she arrived at Roth’s home in
May 2007 on two (2) occasions, June 2007, July 20¥ember 2007 and February
2008 to retrieve the items. Napier testified tRatth stated that Napier’'s list of the
children’s’ items* was exaggerated in value and Napier had no irterehe property.
Napier further stated that Roth told her that stes wot entitled to the property in
addition to the fact that the clothing would nodenfit the children. Napier testified that
Roth’s Response to the Complaint is a reiteratiothe letter and decision of the Justice
of the Peace Court.

On cross-examination, Napier testified that shepiebned Roth in June and July
2007 and left messages on her answering machiRetats home. She stated that she

called Roth’s home in order to leave a messagenerahswering machine so that she

10 see Plaintiff's Exhibit 2.
11 See Plaintiff's Exhibit 7.
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would not have to speak with Roth. Napier statet her and Roth have not spoken
except for court proceedings.

Napier testified that she arrived at Roth’s homelore (3) separate occasions in
order to retrieve the items with no pre-arrangeshplmade with Roth. Napier stated that
she was advised to arrive at Roth’s home by a @dafticer after court proceedings had
occurred that day in a different matter. Napietitied that she was informed to return
later that day in the evening to Roth’s home. Kaptated that Roth told Fana she would
not be home that evening but Napier was adviseithdyolice officer to return to Roth’s
home that evening. Napier testified that Roth nmed her that too many items were
being brought to her home for the children and gfa would try to keep the items
sorted. Napier stated that Roth informed her #h&t would attempt to keep the items
separated and to place names on the items fornfidatibn purposes. Napier also stated
that the grandchildren were sharing clothing beeabgy were the same age. Napier
testified that the infant had outgrown the criblgcember 2006 and Roth had to borrow
a crib for the infant. Napier stated that the digh returned to the custody of Fana on
March 23, 2007. Napier testified that she spok#h Waria Lincoln around Christmas
2007 and that Maria was supposed to telephonenhiéelruary 2008. In this encounter
around the week after Christmas 2007, Maria infariNapier that she had spend all day
on a particular Saturday at Roth’s home becausdsliwved that Napier would arrive to
retrieve the items that day. Maria informed Napiext she would assist in removing the
items from Roth’s home and that the children aresng in this matter because the
items belong to them. Napier stated that she woalttact Fana regarding the matter.

Maria informed Napier that she would ask her dagigt@rystal to assist as well. Napier

12



then testified that she telephoned Maria againveaslinformed by Maria that she would
see Roth the next weekend and Maria would inquoaiathe items.

Napier stated that she did not hear back from Maiia February 2008, Maria
informed Napier that the items had been disposdd wfich Napier telephoned Roth to
inquire if the items were in fact truly gone.

Roth presented her case-in-chief and called Patri€eesey (hereinafter
“Keesey”) as her first witness. Roth profferedttRatricia Keesey is her sister who was
a witness to the children’s’ property being packgul and also a withess to Roth
attempting on several occasions to make arrangaenienthe property to be retrieved.
Keesey testified that she was present in Roth’séhom several occasions while the
children resided with Roth. She stated that dfterchildren had departed Roth’s home,
she visited the home as well. Keesey testifietddbang these visits to Roth’s home, she
witnessed stacks of boxes in the hallway of the da¢imat remained there for quite a few
months. She also stated that the boxes werepstiient in Roth’s home at Christmas
2007. Keesey testified that she was asked by ®atbme to Roth’s home on November
27, 2007 because Roth had telephoned Napier dueama being ambiguous about
retrieving the property. Keesey stated that Ro#ts wxpecting Napier to arrive at her
home that weekend to retrieve the property. Keesated that no one showed up at
Roth’s home that weekend to retrieve the propektgesey testified that Napier son was
asked to be available that weekend to assist witioving heavy items to which Keesey

stated that he agreed.
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On cross-examination, Keesey testified that Napieon stated sometime in the
fall, possibly September 2007 that he would belakbs to assist in the removal of the
items.

Keesey stated that she was aware Napier's sonngascerated from April 2007
until September 2007 but was unsure of the exade de was released from
incarceration. Keesey testified that she had @bntéth Napier in November or
December 2007 after Roth attempted to contact Mapieoth was unsuccessful in
contacting Napier because the phone call was cesditi Roth asked Keesey to contact
Napier to make arrangements to retrieve the iteKeesey testified that she did as such
but did not instruct Napier as to a three (3) hiome frame between 9am — 12pm on a
particular Sunday morning. Keesey stated that Ruatltated retrieval of the items was
not to occur before a certain hour in the morningd after dark. Keesey testified that she
was informed by Napier that Fana works on Sundigesey further stated that Roth
informed her that the weekend was the only timevsbeld be available for retrieval of
the property.

On re-direct, Keesey testified that Napier nevaurreed contact with her and that
Napier informed her that she never stated thamsteunable to make arrangements for
that particular weekend or any other weekend tierat the property. Keesey stated that
she is able to verify that Roth’s phone numbeegdricted.

Roth called Maria Lincoln (hereinafter “Lincoln”séer second witness. Roth
proffered that Maria Lincoln is her daughter whal ls&veral conversations with Napier
regarding the retrieval of the property. Lincoéstified that she was at Roth’s home

during the weekend around November 27, 2007 or somaearound Thanksgiving.
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Lincoln was asked to be there by Roth so that teradtions would occur during the
retrieval of the items and also assist in removirgitems. Lincoln testified that Keesey
was present at Roth’s home as well and that naomeed to retrieve the items.

Lincoln stated that she encountered Napier afteris@has 2007 at Wawa at
which time she informed Napier that Napier neededcdntact Roth regarding the
retrieval of the property. Lincoln testified thabme time after this encounter, she
informed Napier that she did not want to be placetthe middle of the dispute. Lincoln
testified that she informed Napier sometime in Maot April 2008 that, upon inquiry
from Napier, the property was gone from Roth’s home

On cross-examination, Lincoln reiterated that sheoantered Napier at Wawa
during the holiday period of 2007. Lincoln inforch8lapier that she had been at Roth’s
home previously and was under the impression thraesne was to arrive to retrieve the
property. Lincoln testified that she had seen B&sliNapier as well and informed her of
the need to remove the property. Napier informattdln that she had no knowledge
that the items were to be retrieved during thatipaar weekend in November 2007 and
that no arrangements had been made to retrieviéeths. Lincoln stated that she would
obtain her daughter’s vehicle to assist in the nahof the property as well as the use of
Fana’s vehicle to remove the property in orderdsolve the dispute. Lincoln further
testified that she informed Napier that she volaragd to use her Jeep to assist in the
removal of the property. Lincoln stated that Najméormed her that she would get back
to her. Lincoln then informed Napier that she wbgkee Roth that next weekend.
Lincoln testified that when she spoke with Napigaia the property had been disposed

of.
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Mary Roth then took the witness stand to testiRoth stated that she obtained
custody of the four (4) children around March oriRp006 and retained care of them for
approximately one (1) year.

The children ranged in age from six (6) weeks to (§) years of age. Roth
further stated that the children departed fromhwene in March 2007. Roth testified that
Napier did bring some items to her home for thédcén but disputes the quantity of the
items. Roth stated that her and Napier reachednalerstanding after she informed
Napier to not bring any more items for the childterher home. Roth testified that Fana
received custody of the children after they deghhter home. Roth stated that the night
the children departed her home Fana removed twgl2¢ boxes of the children’s’
clothing from her home and he stated that he haom for the remaining items. Roth
informed Fana to retrieve the remainder of the eriypwhen he did make room for it but
months passed. Roth stated that she saw Fanaywbesligh June 2007 at one of the
child’s medical appointments and continually rengidchim that the items needed to be
removed from her home. Roth testified that Fariarimed her that he had no time to
retrieve the items or would state that he wouldvarat her but never did. Roth stated
that she sent a letter to Melissa Napier in anrgitdo remove the property but the letter
was returned undeliveraife Roth further stated that she sent a letter tpidtaand
received no response. Furthermore, Roth sentex ket Fan& to no avail and another
letter to Napier* with no success which stated that Napier needednmve the two (2)
items she had stored in Roth’s garage and alsshigatould take the children’s’ property

if she desired. Roth testified that she receivedlbfrom Napier in which there was no

12 5ee Defendant’s Exhibit 4.
13 See Defendant’s Exhibit 3.
14 see Defendant’s Exhibit 1.
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discussion of making arrangements to retrieve tlopgrty. Roth further testified that
she received no calls from Napier in June or JW972 Roth acknowledged that she
received calls from Napier in August 2007 and Febri2008.

Roth testified that Grace Roth might be confusedicagshe phone calls she
witnessed and the dates of such. Roth statedsh®hever spoke with Napier nor was
contacted by Napier. Roth testified that she tteedhake arrangements for the property
to be removed by relating messages to her sist¢nicla Keesey whom resides next door
to Napier. Roth stated that after a court progegdiith Fana, she received a call from a
police officer stating that people were at her homhich was verified by Roth’'s
neighbor. Roth surmised that it was Napier andiddalNapier at her home to which she
stated that she was unaware they were arrivingiahbme. Roth stated that the police
officer informed her of the need to resolve theatibn. Roth then spoke with Fana and
he informed her that he would arrive at her honterlgéhat evening to which Roth
informed her that she would be working. She furtstated to Fana that the weekend
would be the best time to retrieve the propertyhmitelayed to her that he was unsure if
that time would be appropriate. Roth testified gtee contacted Keesey and Lincoln and
asked them to be present in her home on that pkatieveekend in the event the items
would be removed but no one arrived. Roth testiffeat she went to New Castle County
Police Department and notified an employee that wished people, escorted by the
police, would not continue to arrive at her hontghe further stated that she asked the
employee to place a note in the file stating thathRshould be contacted before people,
with a police escort, arrive at her home again. thRetated that she had no further

communication with Napier and was served with cpagers.
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On cross-examination, Roth stated that she did adetter to Napiér which
indicated that her and Napier had spoken on May2087 but that conversation did not
include the removal of the property due to thedrkih being present at that time.

Roth reiterated that she spoke with Fana on sewaehsions regarding the
removal of the property. Roth stated that sheamiatl Fana in August 2007, not Napier.
Roth testified that her phone number is restrieted that Napier and her mother, Grace
Roth share the same telephone number. Roth dfaedher cell phone number is not
restricted and Napier never contacted Roth on akipbone. Roth further testified that
she could have telephoned Napier using her celh@huwut did not believe it was her
responsibility to continue to attempt to make ageanents for retrieval of the property
since she believed that she had sufficiently attethfp already.

II. Discussion.

(A) Plaintiff’s Contentions.

Plaintiff argues that this matter is not just abjoperty or the reimbursement for
property but rather this matter is about four (Ahdcent children who had their
belongings ripped away from them. Plaintiff assiitst it was her property that she
owned and/or purchased for the children and it khdwave been returned to her.
Plaintiff contends that Roth claimed to have lovee children but yet disposed of their
property. Plaintiff argues that Roth did not mailey attempt to return the property to
her. Plaintiff asserts that she made attemptstteeve the property from Roth. Plaintiff
states that the children never received some opitbperty and this dispute is not fair to

the children.

15 See Plaintiff's Exhibit 1.
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Plaintiff argues that the property belonged to ¢hédren and should have been
returned to them, including but not limited to,rl@ag items that were given to make the
children feel comfortable in the situation they hadbe in.

(B) Defendant’s Contentions.

Defendant argues that the instant matter is notitaitve children but rather about
money. Defendant asserts that she loves the ehildnd they love her but she is not
permitted to see the children to this day. Defen@agues that she attempted to return
the property and that almost one (1) year had ethgsnce the children departed her
home that she disposed of the property. Defendsates that the property was
consuming the spare bedroom of her home, whichngeeled to utilize. Defendant
argues that no one took control of the propertgfeddant asserts that she was unclear as
to how long she was expected to retain the propamty that she did the best that she
could.

IV. The Law.

The Complaint filed in this action allegester alia, that Roth had possession of
personal property belonging to Napier from Apri0DBto March 2007 that was brought
to Roth’s home for the care of Napier's four (4pmpichildren. The Complaint also
alleges,inter alia, that when the children were no longer in the cdrBoth, Roth failed
to return the personal property of Napier to hereggiested.

The Answer to the Complaint in this action allegeser alia, that Napier did
bring items for the children to Roth’s home whilkee tchildren resided in Roth’s care;
however, the owner of the property failed to reti¢he property from Roth’s home in a

timely manner after Roth made several unsucceastieinpts to contact the owner of the
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property and make arrangements for the propertgetaetrieved. The Answer to the
Complaint also alleges that Napier has no legaldstg regarding the children and as
such their property.

Plaintiff must prove the underlying action by sponderance of the evidence.
See e.g., Orsini Top Soil and Frank Orsini v. Keéhne Carter and Lisa Cartei2004
Del. C.P. Lexis 10, (April 17, 2007 Welch J.).

The Court in Paul v. Sturevant, 2006 WL 14768881at2 (Del. Com. Pl.)
articulated the law of replevin. The Court stated:

Replevin is primarily a form of action for the reeoy of
possession of personal property which has beemtake
withheld from the owner unlawfully. Harlan and
Hollingsworth Corp. v. McBride69 A.2d 9, 11 (Del.
1949). While the right asserted in replevin isitsnface a
right to possession, nevertheless, it has become ihe
years a useful method to determine the title todgoand
chattels. In re Markel, 254 A.2d 236, 239 (Del.
1969)(citations omitted). Replevin has also been
considered as a means of trying title to the pryper
involved and an appropriate form of action in which
determine which of two contending parties is thenew
77 C.J.S.ReplevinSec. 5 (1994). Replevin can also be
maintained by a plaintiff who does not hold thedletifle to
the property. Willey v. Wiltbank,567 A.2d 424 (Del.
1989). Replevin may be brought to recover any ifipec
property unlawfully detained from the owner theredf7
C.J.SReplevinSec. 10 (1994).

In Gianakis v. Koss2003 WL 21481014 (Del. Super.), the Superior Cauir
Delaware stated the law of replevin. The CourtestdReplevin is a form of action for
the recovery of the possession of personal propehigh has been taken or withheld
from the owner unlawfully.” Gianakis v. Koss2003 WL 21481014 at *1 (Del. Super.)
citing toIn the Matter of: Michael J. RichardspR000 WL 1162291 (Del. Super.)(citing

Harlan and Hollingsworth Corporation v. McBride,. etl., 69 A.2d 9 (Del. Supr. 1949);

20



Bennett v. BrittinghanB W.W. Harr. 519, 33 Del. 5184cClemy v. Browr® Boyce 253,
99A. 48; 2Woolley’s Delaware Practice8§ 1526, 1528, 1541, 1555).

The Court further stated “In order to obtain reliBfaintiffs must establish that
they have a right to the immediate and exclusivasgssion of the item in controversy.”
Gianakis v. Koss2003 WL 21481014 at *1 (Del. Super.) citing the Matter of:
Michael J. Richardsgr2000 WL 1162291 (Del. Super.)(citing 2 Woolleyl$41).

“If Plaintiffs do not have the right to the immet#iapossession of the item,
Plaintiffs cannot maintain replevin.Gianakis v. Koss2003 WL 21481014 at *1 (Del.
Super.) citing toln the Matter of: Michael J. Richardspi2000 WL 1162291 (Del.
Super.)(citing 2 Woolley, § 1524).

The Court inSammons & Sammons v. Jon¥399 WL 1847367 (Del. Com. Pl.)
articulated the standard to be met for a replegtroa. The Court stated, “Since replevin
IS a possession action, the party seeking to redbeeproperty must establish the right to
immediate and exclusive possession3ammons& Sammons v. Jongsl999 WL
1847367 at *1 (Del. Com. Pl.) citing th.J Enter., Inc. v. KeyelDel. Super., 1992 WL
148093, Civ. A. No. 92C-04-013 (June 5, 1992)(Gsave)(citations omitted).

“The moving party must establish by a preponderarfdbe evidence that he or
she has a clear and unequivocal right to the iteoglst.” Sammonst Sammons v.
Jones 1999 WL 1847367 at *1 (Del. Com. Pl.) citingRdck v. Miller, Del. Super., 107
A.2d 391, 393 (1918). Furthermore, the CourtNSFS v. Chillibilly’s Ing. 2005 WL
730060 at *4 (Del. Super.) stated, “In order to mein a claim of replevin, a party must
demonstrate that it has title and the right to irdiate possession of the property at

issue.” WSFS v. Chillibilly’s InG.2005 WL 730060 at *4 (Del. Super.) citingHarlan
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& Hollingsworth v. McBride 69 a.2d 9, 11 (Del. 1949). “A successful repieaction
will result in the return of the specified propedy, in the alternative, the proceeds or
value derived from the sale or disposition of theperty.” WSFS v. Chillibilly’s Inc.
2005 WL 730060 at *4 (Del. Super.) citing Adistate Ins. Co. v. Rossi Auto Body, |nc.
787 A.2d 742, 745 (Del. Super. 2000).
The Court inFrick v. Miller, 7 Boyce 366, 107 A.391 (Del. Super. 1918)

articulated the law of replevin. The Court stated:

The primary object of the action is the recoverytioé

property itself with damages for the taking andedé&bn

thereof. Secondarily, and usually, the objechérecovery

of a sum of money equivalent to the value of thepprty

claimed if the defendant cannot or will not surrend

possession.
Frick v. Miller, 7 Boyce 366, 107 A.391 at 393 (Del. Super. 1%i#)g to McClemy v.
Brown 6 Boyce, 253, 99 Atl. 484arlan & Hollingsworth Corporation v. McBride et.
al., 6 Terry 85, 45 Del. 85, 69 A.2d 9 at *11 (Del499 citing toBennett v. Brittingham
3 W.W. Harr. 519, 33 Del. 5194cClemy v. Brown6 Boyce 253, 99 A.4&ritchard’s
Admr. v. Culver2 Har. 129; 2 Woolley’s Del. Pr. 8§ 1555, 1556.

TheFrick Court further stated:

The action is a possessory one and lies only toeotidted

to possession at the time of the commencement @f th

action. The right to possession of the goods vegdemust

be coupled with ownership either general or specikthe

wrongful detention from the plaintiff by the defemd of

the goods and chattels replevied at the time theyew

replevied is a material fact for the plaintiff toope to

maintain the action of replevin.

Frick v. Miller, 7 Boyce 366, 107 A.391 at 393 (Del. Super. 1918).
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This Court addressed the action of replevin ickdey v. Goldstein, 2002 WL
31999358 at *10-*11 (Del. Com. Pl.). The Courteth

The law of conversion providegnter alia, that “...
conversion in the broad sense consists of an awiillbél
interference with any chattel without lawful justdtion,
where any person entitled thereto is deprived d th
possession of it”. Salmond Torts, 8th Ed., 34ahdike v.
Pennsylvania R.R. Cdel.Supr., 86 A.2d 346 (1952).

As set forth inInternational Business Machines Corp. v. Comdisbtw;., 1993
Del.Super., LEXIS 183, 1993 WL 259102 Goldstein,(June 30, 1993), the law of
conversion has been defined as follows:

The modern action for tort of conversion always has
been colored by its dissent from the ancient
common law form of action of Trevor, which
originated as a remedy against the finder of lost
goods who refused to return them. Until
comparatively recently, the fiction of losing in
finding persisted in the pleading of the action.
However, the basis of the tort was considered to be
an interference with possession of a chattel, ¢ wi
right to immediate possession. S&eneral Motors
Corp. v. Douglass,lll.App., 206 3rd 881, 206
Il.App.3d 881, 151 Ill.Dec. 822, 565 N.E.2d 93
(1990) (citations omitted) (citingRestatements
Second of TortsSec. 242, Com. Sec. 222A, camt. A
(1965). As set forth inInternational Business
Machines Corp.,“A complaint for a conversion
must allege plaintiff's right in the property ara t
immediate possession; a demand by plaintiff for
possession” and unauthorized assumption of control
or ownership by the defendant over the property of
the plaintiff. Catz v. Belmont National Bank,
lIl.Supr., 122 11l.2d 64, 96 Ill.Dec. 697, 491 N.Zd
1157 (1986). “However, this old common rule does
not apply where ‘wherein [the] independent act of
conversion’ is alleged.” Sefternational Business
Machines Corpat 8.

Conversion is always an intentional exercise of
dominion or control over the chattel. Mere Non-
Feasence or negligence, without such an intent, is
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not sufficient for a conversion. If the actor has t
intent to do the act exercising dominion or control
however, he is not relieved from liability by his
mistaken belief that he has possession of theathatt
or the right to possession or that he is privileged
act. International Business Machines Corp., supra;
Restatement Second of To$gc. 223, cmt. B “The
essence of conversion is a wrongful deprivation of
one who has a right to immediate possession of the
object unlawfully held.”Bender v. Consolidated
Mink Ranch, Inc.lll.App., 110 Ill.App., 3207, 65
lIl.Dec. 801, 441 N.E.2d 1315 (1982jternational
Business Machines Corp., supra.

V. Opinion and Order

Based upon the totality of evidence received threcord at trial including the
oral testimony of all withesses and exhibits erttdrg both parties, this Court finds that
the plaintiff has not proven beyond a preponderarfi¢be evidence that she is entitled to
prevail in this replevin action.

Applying relevant case law in the area of replewirthis jurisdiction, the Court
finds that Napier did not have a right to the propeas Napier gifted the property to the
children. Furthermore, Napier was not entitlednonediate possession of the property,
as the property belonged to the children. Napienited that the property belonged to
the children. Title to the property passed to ¢hadren once Napier either brought or
purchased items for the children. The title togheperty remains in the children or their
custodial parents/legal guardians of which Nagseraither.

The plaintiff in this action, at the time it wasobight, did not own or have such a
property in the goods replevied or any portionh& as to entitle her to their immediate

possession.
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The property that Napier brought to Roth’s home ttoe children as well as
Napier's right to that property was forfeited whblapier failed to make reasonable
efforts to retrieve them in a timely manner. Untlex evidence in this case, the four (4)
children and their custodial parents had such ptgpe the goods replevied either by
purchase or by gift as would entitle them to thessassion of the goods in question.
Napier does not now have a superior possessory togthe property although she may
have purchased items for the children. AlthougHidda Napier designated permission
to Napier to retrieve the belongings, that letsedated by the notary May 19, 2008, well
after the time the property had been disposed ofveell after the time Napier had been
notified by Roth via letter that the property, ibtnretrieved, would be disposed of
December 1, 2007, so thus Napier did not serve adisd& Napier's personal
representative entitled to the possession of tbpepty.

Napier had to prove that Roth had custody of tam#& and refused to surrender
possession of the property. The evidence in tia record indicates that Roth made
several attempts to make arrangements for thenretuthe property with Virgilio Fana,
the custodial parent of the children, Melissa Ngpibe mother of the children and
Napier herself. All of Roth’s attempts to makeaagements to return the property were
unsuccessful. Roth retained the property for apprately one (1) year. During that
time, Napier arrived at Roth’s home escorted bycpabfficers in attempts to retrieve the
property, without making prior arrangements for iRt be home at that time. Napier
testified that she chose to telephone Roth’s honteleave a message on the answering

machine so that she would not have to speak with.Ro
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Plaintiff simply failed to make appropriate, reasble arrangements with Roth to
retrieve the property. Plaintiff thus forfeitedethight to the return of the property after
almost one (1) year had elapsed. Furthermoree tl®enot a scintilla of evidence to
suggest that Roth attempted to destroy the promergvade Napier, Melissa Napier, or
Virgilio Fana. Roth did what any reasonable persoher situation would have done.
She attempted numerous times to arrange for thenretf the property and after her
attempts were unsuccessful almost one (1) year, slte disposed of the property. The
Court therefore finds that Napier was not the alisio of the children nor the property
and though she was given permission by Melissadlamd Virgilio Fana to retrieve the
property on their behalf, no reasonable effortsemmade to retrieve the property in a
timely fashion.

Plaintif’'s own exhibit*® submitted into evidence is a letter dated Octdt®r
2007 from Roth to Napier in which it states thapha's property (two items of Napier’s
stored in Roth’s garage) needed to be removed.o Wshe letter it states that since
Virgilio Fana and Melissa Napier have never resganid Roth’s requests to retrieve the
property, Napier can have what she wants of th@grtp and if the property is not
retrieved, it will be disposed of December 1, 200The return receipt label on the
envelope is missing. Even assuming that Napieeived the letter as dated on the
envelope November 23, 2007 or November 27, 200¢tilitafforded Napier time to
retrieve the property prior to December 1, 200%. February 2008, after having been

notified by Roth a few months prior, Napier teleped Roth to inquire about the

property.

18 See Plaintiff's Exhibit # 2.
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Plaintiff's exhibit of a telephone bill with a tgdleone number circled dated
February 6, 2008, alleged to have been made to,'Ralhes not prove that the number
does in fact belong to Roth. Furthermore, Pldistiéxhibit indicating that Grace Roth
had overheard the telephone calls Napier made th'Ris a notarized yet undated
affidavit. A notarized letter from Melissa Napiefated May 19, 2008 by the notary,
giving authority to Napier to retrieve the childi®rproperty from Roth’s home and
ownership of the property to Napier does not supihe argument that Napier had title to
the property. Finally, Virgilio Fana in his testmy acknowledged the existence of a
letter dated July 16, 2007 to him from Roth regugsthat Fana retrieve the property.
Though the envelope on the letter indicates thel mas undeliverable, Fana
acknowledged the existence of the letter, showiath Rttempted to return the property.
Roth also attempted to make contact with Melisspi®&taregarding the return of the
property in a letter dated June 9, 2007 to no avtik clear from the evidence in the trial
record that Roth made several attempts to ret@ptbperty.

Napier was unable to prove that she was deprivagaragerty to which she was
entitled and also unable to prove that Roth isaasible for the loss. Plaintiff's Exhibit
of a listing of the property and accompanying rpt] is mostly indiscernible as many
items on the receipts are unable to be read fromt wppears to be highlighting on the
receipts. Although Napier did not hold legal titbethe property, she may have retrieved
the property from Roth though for her delay in tlegrieval of the property. The
evidence in the trial record does not indicate tMamgilio Fana, Melissa Napier, nor

Napier made any demands for possession of the pyopeitii much too late. Roth

17 See Plaintiff's Exhibit # 4.
18 See Plaintiff's Exhibit # 5.
19 See Plaintiff's Exhibit # 7.
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attempted to contact Fana, the children’s fathendoavail, then Melissa Napier, the

children’s mother to no avail and lastly, the ctelds grandmother, Napier to no avalil

regarding the retrieval of the property. None dftlRs attempts were successful.

Furthermore, Roth did not possess unauthorized@oover the property. The property

was brought to Roth’s home for the children whiteler the care of her. Roth did not

unlawfully hold the property during the time thelldren resided with her nor after the

children had departed her home. In effect, Rothimed the property in attempts to

return it to the owner; however, after almost oheyear had lapsed in which the owner
of the property had not claimed it, Roth considdredproperty forfeited and disposed of
it. In this action, the facts fail to establistaiptiff's clear and unequivocal right to the

property. Plaintiff has failed to prove, by a psagderance of the evidence, that she is
entitled to the value of the property.

Based on the foregoing facts and analysis discusgad, the Court finds that the
record is insufficient to support Plaintiff's Repie action against Defendant. The action
is simply not supported by a preponderance of Wdeace.

Thus, the Court enters judgment in favor of theedbdfnt and finds no liability
against the Defendant. Each party shall bear tveir costs.

IT IS SO ORDERED this 14" day of July, 2009.

John K. Welch
Judge
/ib

cC: Ms. LUAnn Smith, Court Clerk
CCP, Civil Division
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